
DATE:

TO:

FROM:

COUNTYOFKAUA'I, PLANNING DEPARTMENT
4444 RICE STREET, LIHUE, KAUAI, HAfVAII 96766

MEMORANDUM

September 7, 2020

Planning Commission Subdivision Committee

Clerk ofthe Commission

SUBJECT: 2ndAddition to the Planiting Commission Subdivision Committee 9/8/20
Agenda

I. NEWBUSINESS_(ForAction)

2. Fmal Subdivisio^JVIap Approval

a. Subdivision Application No. S-2018-15 = Kilauea Ohana Plateau, LLC.

3. Memorandum (9/4/20) from lan K. Jung, Esq., to Ms. Glenda Nogami-Streufert,
Chair, Mr. Roy Ho, Subdivision Committee Chair, and Planning Commission,
County ofKauai requesting Mr. Youn's petition to intervene and/or appeal ofthe
Planning Director's decision be dismissed for failing to meet the rules provided
for in the RPPPC and that the Final Subdivision Map Approval be granted.
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MEMORANDU'ltf"

TO:

FROM:

DATE:

RE:

Ms. Glenda Nogami-Streufert, Chair
Mr. Roy Ho, Subdivision Committee Chair
Plaiming Commission, County ofKauai
c/o Plamiing Department
4444 Rice Street Suite A473
L£hue,Kauai, Hawaii %S766

lan K. Jung, Esq.

September 4,2020

Snbdmsion No. S-2018-15
Lot 11-A-2-B-1 (por.)
Kilauea, Kauai, Hawaii
Kauai Tax Map Key No. (4) 5-2-005:023 (por.)
Owiaer: Kilauea Ohana PIateau, LLC

VIA HAND DELFVERY

This of5ce represents Kilauea Obana Plateau, LLC ("Co-Applicant ) with regard
to SubdivisionApplicationNo. S-2018-15.

The Co-Applicaat and fhe County of Kauai eatered into a Memorandum of
Understanding (KUauea Plateau Subdivision) ("MOU") (undated) with regard to the subdivision
of land in Kflauea foi the creation and fature dedication of the New Town Kilauea Road and
Bike Path. ("See, Exhibtt "A" for a copy oftfae MOU). Tfae design offhe subdivisioa was a sfaared
effort between the Co-Applicant and tbe County of Kauai. The Pianning Commission issued
Tentative Subdivision Approval on September 11, 2018, which conditions were memorialized in
a letter by fhe Plamiing Department dated September 20, 2018. (See, Exhibit "B"). The
Co-Applicant has now completed all conditions required under tbe Tentarive Approval.
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As a follow up to our representation to the Planning Commission and meetings with
the County of Kauai's Plamiing Department and Department of Public Works ("DPW"),
Engineering Divisioa, we prepared the First Amendment To Memorandum Of Understanding
(Kilauea Plateau Subdivision) ("Fiist Amendment to MOU ) between fbe parfies to fhis
Subdivision Action. The Subdivision Lot Index was revised to amend the lot acreage counts
based on revisions requested by DPW Engineering to eertain lots as well as Section 2.9 of fhe
MOU as requiied by DPW Engineermg. The First Ameiidment to MOU has been executed by fhe
Co-Applicant and the County ofKauai as provided in Exhibit "C", attached bereto. Below is a
schedule ofthe lots:

Subdivision ofLot 11-A-2-B into:
I. Lotll-A-2-B-l-0.573 acre(R-S)
2. Lotll-A-2-B-2-1.804 acres(R-6)
3. Lot 11-A-2-B-3 - 1 1.327 acres (Ag - restricted)
4. Lot 11 -A-2-B-4 - 24.209 acres (Ag - restricted, but with a portion. of

Urban)
5. Lot 11-A-2-B-5- 14.809 acres (Ag - restricted)
6. Lot 11-A-2-B-6 - 22.956 acres (Ag - restricted)
7. Lot 11-A-2-B-7 - 97.028 acres (Ag - restricted, but density aUocated in

separate CPR)
8. Roadway Lot A - To be dedicated to COK.
9. Roadway Lot B - Road desiga by Esaki and approved by the COK.
10. Multi-Use Path Lot - To be dedicated to COK.

After fhree (3) years of community discussion wifh Kilauea Neighborhood
Association and finalization of design with the County of Kauai as it relates to tfae New Town
Kilauea Town Road aAd Bike Pafh, Mr. Aveiy Youn presents a challenge to the Project.

Mr. Youa's letter dated September 1, 2020, purports to submit an intervention
icquest and an appeal of the decision of the PIarming Director to approve Final Subdivision
Map Approval. Both requests are proceduraUy flawed as it relates to the Chapter 9
("Subdivision Ordinance") of the Kauai County Code, 1987 as amended ("KCC"), and to the
Rules ofPractice and Procedure offhe Plamiing Conunission ("RPPPC").

(W:/DOCS/2768I,'1/WOI65827.DOCX )
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With regard to the request to intervene, Mr. Youn cites Chapter 4 ofthe RPPPC.
However, petitions to intervene are only allowed for Agency Hearings before the
Planmng Commission, as provided for m RPPPC Rule 1-4-3.

A brief overview of fhe County's subdivision process is warraated to imderstand
the history of this Subdivision Acfion. Title FV, Chapter 9 of the KCC contains fhe
Subdivision Ordiiiance. The KCC Chapter 9 is unique in tfae sense the County ofKauai is the only
county witfain the State where subdivision proposals are approved by the County Plarming
Commission, as mandated by Article XTV, Section 14.09 ofthe County Charter.

The subdivision process occurs in twd phases. Once an applicatioa is deemed
complete, the Subdivision Committee of the Plauning Commissiou fiist takes action on the
Tentative Subdivision Map Approvai. It is at this stage where conditions aie imposed to ensuie
compliance wifh the Subdivision Ordinaace. The applicant must fcst fulfiU the conditions
imposed prior to obtaining Final Subdivision Map Approva] by the Subdivision Committee, whicti
must (hen be ratified by the Plamiing Commission. Prior to Final Subdivision Map Approval,
requests for comments are sent to various govermnent agencies for review and approval. Ttie
subdivision process is unlilce the Planmng Commission's pennit process in that the issuance of
Final Subdivision Map Appioval is more ministerial in nature versus discretionary. As such, if
the appKcaat fulfills all the conditions imposed on Tentative Subdivision Map Approval, tben fhe
Final Subdivision Map Approval must be issued.

Wlien a petitioner reqnests interventioa the first question is whether the request is
subject to a Chapter 91 contested ease. HRS §91-1 defines "contested case" as "aproceeding in
wfaich the legal rights, duries, or privileges of specific parties are required by ]aw to be detenmned
after an opportunity for an agen.cy bearing. HRS §91-1 defines "agency hearmg" as referring
"only to such heariag held by an agency immediately prior to judicial review ofa contested case
as provided in section 91-14."

In order for a contested case to be applicable there must be a hearing pursuant to
law. The Subdivision Ordinance does not require an agency hearing before action is takea either
at the Tentative Subdivision Map Approval or Fma] Subdivision Map Approval. Therefore, a
reviewing coiirt would not faave jurisdiction over an agency appeal given there is no hearing
pursuant to law.

(W:/DOCS/27«81/IAVOI65827.DOCX}
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Pursuant to RPPPC Rule l-l-2(7)(i), "Heaimg" is defined as m "Agency hearing"
or "Public Hearing". An "Agency Hearing" "refers only to such hearing held by the Coramissioii
immediately prior to judicial review of a contested case as provided in Section 91-14 HRS,
including but not limited to a Class FV Zoning Permit, a Use Permit, and a Vanance Permit
pursuant to the CZO and other applicable laws. "Public hearing means a quasi-legislative hearing
regardmg the adoption, repeal, and amendmeut of rules and ordinances and a means to solicit
general public input on matters before the Commission pursuant to the HRS and Coimty Codes of
Ordmances."

Thus, a request for interveiition regarding a subdivision application is not
procedurally proper given the Subdivision Ordinance does not require an agency hearmg or public
hearing. Chapter 4 ofthe RPPPC states "the

petition for intervention wifh certificate of service
shaU be filed with the Commissioa at least seven (7) days prior to the heariag for wfaich notice to
the public bas be published pursuant to law." There is no hearing notice required for any
subdivision action and tfaerefore, no hearing is required, unlike the hearings associated with
Use Pennits and Class IV Zomng Pemrits. Tberefore, Mr. Youn's attempt to inten'ene fails as a
matter oflaw.

Wifh regard to Mr. Youn's referenced appeal ofthe PIamung Director s decision,
he fails to cite the general appUcability of RPPPC Rule 9, which is reserved for appeals by
appUeaiits and not interested persons. Further, RPPPC Rule 1-9-1 expressly foibids intervention
pursuant to Chapter 4 ofthe RPPPC. Mr. Youn is clearly not an applicant. Therefore, his attempt
to appeal a decision to issue Final Subdivision Map Approval also fails as a matter of law
given Chapter 9 of the RPPPC is reserved for applicants who challenge a decision of the
Planning Director affecting fheir property.

^Vith regard to Mr. Youn's substantive issues, it appears he is attempting to
re-Utigate the Plaiming Commission's approval ofthe Gafher Federal Credit Union's Use Permit
U-2020-1 and Class IV Zomng Pemdt Z-W-2020-1 (Gather FCU Permit) issued in 2019, which
he attempted file a motion for re-consideration. but he missed the deadline to intervene in the
Gather FCU Permit. He once again comes in late in the game after the Co-Applican.t completed
all necessary items related to the Tentative Subdivision Map Approval, including costs associated
with designing the roadway and posting a letter ofcredit for the Subdivision Action.

{W:/DOCS/27«8I,'I/W0165827.DOCX}
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Mr. Youn's primary concem is tfae issue oflhe State Land Use Urban and County-
zoned Residential (R-6) designations. As previously discussed with the PIanning Commission,
fhe portion of fhe lot disputed by Mr. Youn is a small sliver of land on the eastem portion of fhe
Project area. Attached as Exhibit "D" is copy ofthe Kilauea Zoning Map ZM-KI-600, which
clearly shows tbat the pordon offhe property in dispute is located in the SLUC Urban Disfrict and
County-zoned Residential (R-6) District. Further, the State Land Use Commission's website
shows that tfae disputed portiou ofthe property is located in the State Land Use Commission Urban
Disti-ict. (See, Exhtbtt "E"~). Therefore, both tfae State and County agencies charged with
managing the loeation ofthe respective SLUC and Zoning boundaries confirm the locations ofthe
SLUC Urban District and County-zoned Residential (R-6) District based on their mapping tools.

With regard to Mr. Youn's concem with affordable housing, fhe Co-AppIicant has
beeii in discussion with fhe Housing Director who tias an interest m Lot 11 -A-2-B-4 (24.209 acres),
which is currently under appraisal wifh the County of Kauai. Further, Lot 1I-A-2-B-2
(1.804acres) bas been of interesf by affordable housiag non-profit groups. Therefore, the
Co-Applicant is already engaged witli options to evaluate affordable housing opportunities in two
ofthe resulting lots associated wifh. the Subdivision Actioa.

Lastly, this Commissioii heard from Mr. Youn on this very issue during our request
for extension and allowed the application to proceed. Further, it heard from Mr. Youn regarding
fhe Gather FCU Permit and allowed it to proceed. Fonowing the approval of the Gather FCU
Pennit, repiesentatives &om Gather FCU met with concemed citizens to understand fheir issues
and tliey remain willing to address reasonable concems.

As noted by the previous testimony by Mr. Youn and his significaat other, their
primary concem is that fhey live at the end ofthe cul-de-sac timiking no other improvements would
be placed on the westem side offheir property. However, the concera ofone is cleared outweighed
by the community benefits this Project will provide in implementing the 2006 Kilauea Town Plan.
The 2006 Kilauea Town Plan set a loag-range planning goal to create the bypass road aad
additional housing. (See, Exhibit "F"). The intent of the Subdivision Action is to fulfill that
vision aad aflow the County ofKauai to complete the road and bike patb improvements.

(W:/OOCS/27681/1-'W016382TDOCX >
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Therefore, we request that Mr. Youn's petition to intervene and/or appeal of the
Planning Director's decision be dismissed for failing to meet the rules provided for in the RPPPC
and that the Final Subdivisioo Map Approval be granted.

Thank you for your attention to tliis matter.

IKJy'gm
Enclosures
cc: Mr. Ka'aina S. Hull, Planximg Director, w/encls. (via email only)

Mr. Dale A. Cua, ChiefPlamner, w/encls. (via email only)
Mr. Andy Friend, w/encls. (via email only)

(W:/DOCS/27681/V»'0165827.DOCX
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MEMOBANBUM 0V UNDEKSTANDING
fKUauea PIateau Subdiyjsionl

THIS MEMORANDUM OF UNDERSTANDING (Kilauea Plateau Subdivision)
("MOU") is entered into by and between KILAUEA OHANA PLATEAU, LLC, a Hawaii
limited liabflity company ("KOf"), whose ii}ai1ing address is 49455 Coachelja Drive, La Quinta,
Califomia 92253, and &e COUNTY OF KAUAI, a'poHtical subdivision oftlie State ofHawaii,
whosema.iling address is 4444 Rice.Street, Stiite 210, Lthue, Kauai, Hawaii 96766 ("County").

1. RECITALS.

.1.1 K-OP is fhe owner of certam property laiown as Unit F of (he
Namahana Acres Condommium located oa Lot 11-A-2-B of the Pali Namahana Subdivisioii,
Namahaiia, Hanalei, Kaiiai, Hawaii, ideafified by Kauai Tax Map Key No. (4) 5-2-005:023
(CPRNo. 0006) ("Umt F").

1.2. KOP and flie County wish to have fee area comprising Unit F subdivided
from fhe remainder ofLot 11-A-2-B (fhe

"Subdivision") to create: a sliared use paffa connectmg
Kilauea Town to fhe KauapeaBeach pedestrian access easement; and a new enfay road
comiecting Kflauea Town to Kuhio Higtiway. To do fhis, fbe parties propose to subdivide
Lot 11-A-2-B into ten (10) lots (collectively referred to as fhe "Subdi-visiou Lots"), as shown on
fhe draft map for tije proposed Subdivision attached IiCTeto as Exlubit "A"

("Subdivisioa Map").
The Subdivision Lots are more fillly described m fhe Subdivision Lot Index attached hereto as
Exllibit "B".

1.3 Pursuant to Section 8-8.3(c)(I) oftiie Comprehensive Zoning Ordmance
("CZO") (Tifle IV, Oiapter 8 offhe Kauai Code ofOrdinances, 1987), flie County wislies to be a
co-applicant wifh KOP on fhe Subdivision application.

1.4 Upon final anproval offhe Snbdivision, or at such later time as the Cbunty
shaU detemiine, KOP proposes to convey and dedicafe fo the County, for no consideration,
Roadway Lot A and MuIti-Use Path Eot

2. AGREE&fflNT AND^ UNDERSTANDING.

2.1 Joint AppJication. KOP and fiie Coimty agree to submit a joiat
application for tiie Subdivision to the Plamring Commission of the Co'imty of Kaziai
("PIaiming Coiamission") for approval wifll fhe Plamimg Department as the co-spoiisor for ffae
govermnent exception to CZO Section 8-8.3(c)(I).

(W:/DOCS/276S1/I/W0150771.DOO{ }
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2.2 KOP Costs/Pees. Except as ofherwise provided Iierein, KOF will be
responsible fer coordinatmg and supemsing the Subdivision, and for payiag all costs aad fees
associafed -wifh fhe processmg of the Subdivision, includmg fhe cost of aay studies required,
including, wiffaout limitation, any archaeological sun'eys, as well as any on-site or off-site
impact fees imposed by aay County, state or federal agency, statute, regulation or ordinance.

2.3 Fmal AcOTOval.

a. KOP sliall file aa application for fhe Subdivision no later thaa
fhiee (3) months afier fhe Bffective date.

b. KOP shall obtaia final subdivision approval for fhe Subdivision
("SIIbdi^dsionApp^oval") no later fhan two (2) years after fhe Effective Date.

c. In fhe event KOP fails to ffle and/or obtain Sulidivision Approval
by such deadUne, fhea eifher party may cancel fbis MOU by providing flie otfaer party with
'writtennotice of such caacetlation.

2.4 TTnprovements. KOP sfaafl not be responsible for tlie design, construction
and ongoing maiatenance of any and all improvements wiflim Roadway Lot A and Mutti-Use
Path Lof, includmg paying all costs and fees associated fherewifh. Ifor wlien such aetivities take
place, such acttvities wiU be coordinated wifh KOP so as to cause the least mterierence wi(h the
activities ofKOP and its tenaats.

2.5 Dedication. Tbe parties agree fbat until aud unless a mutually agreeable
dedication deed ("Dedication Deed") is executed aad accepted by KOP and tlie CoTmty fhat
conveys to tiie County all ofits interest m and to Roadway Lot A and Malti-Use Pafli Lot, for no
cost, fhe County shaH tiave aa indefimte option ("Option") to reqnire KOP to convey Roadway
Lot A and MuIti-Use Pafh Lot to fhe County. KOP also agrees to grant a liglit-of-entoy
agreement ("Constraction ROE") for an area aot to exceed teu (10) feet from the bouadaries of
Roadway Lot A prior to conslruction of fhe improvecaents. Subject to mutual agreement, KOP
gn.d ttie County may agree to a larger Constmction ROE aiea where additional drainage
iafrastFucture is required. The County raay exercise its Option at any time afier Subdivision
Approval by providmg writtea notice to KOP. Prior to such conveyance, the County shall
provide KOP with a cunrent appiaisal ofRoadway Lot A aad Multi-Use Pafh. Lot. The CoTmty
sfaall -pay all recordafion fees aud conveyances taxes, ifaay. KOP shaU own RoadwayLot A and
fhe Miilti-Use Path Lot free and clear ofanyrights offbe Comity untfl such time as the County
requires fheir conveyance. If fhe Coimty fails fo exercise its rights uader fhe Option, then KOP
shall own Roadway Lot A and the Multi-Use Path Lot free and clear of any rigtits of flie Coimty,
and thecea&er sliall liave no obligation to convey or dedicate said lots to fhe Counfy. If the
County exercises tfae Optioii, fhe Roadway Lot A and fhe Multi-Use Pafh Lot shall be nsed for
roadway and multi-use path purposes. When exercising flie Option, fhe Connty inust accept bofh
tbe Roadway Lot A and the Multi-Use Path Lot KOP reserves the rigbt, and the County agrees
to in advance of the Option, tiiat KOP sliall be entitled to locate reasonable access, utility, and
iirigation easements over and across Roadway Lbt A and/or Qie Multi-Use Pafli Lof.

-2-
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2-6 Conditions. The County shaU be responsible for any and all conditious of
Subdivision approval imposed by fhe Plamung Commission appHcable to Roadway Lot A and
Lot Multi-Use Pafh Lot ("County Conditions") and KOP shaU be respoiisible for any aad all
conditions of Subdivision approval imposed by the Plamring Cominission applicable to the
remainmg Subdivision Lots ("K.OP Conditions"). In the event fiiat the Plamiing Commission
imposes conditions that eifher party, in its sole and absolute discretion, finds unacceptable, tjhen
such party sfaall bave the right, in. its sole and absolute discretion, to terminate the Subdivision
and fhis MOU, wifhout lialiility to &e oflier party, includmg, witiiout Imutatiou, aay liability fcr
any costs incutred by &e other paity in processing fhe Subdivision. Ttie County agrees itiat the
Su'bdivision shall be deemed an exception to a "one time subdivision restriction", pursuaiit to
Kauai County Code Section 8-8.3 (c), and shall recommend fhaf flie final subdivision approval
fiom flie PIamring Commission reflects fhe same. Notwiflistanding aaythmg else herein to the
confrary, ftiis Section 2.6 shall survive any teimination ofthis MOU.

2.7 ROE. KOP agrees to draft and submit to fhe County a Right of Entry
Agreement to provide the Couaty a right-of-entry ("ROE") for the pmpose of aUowmg the
County, iucludmg its contractors and agents, to enter onto RoadwayLotA and Multi-Use Pafh
Lot to coaduct inspections, peribmi syrveys, prepare studies, aad to complete any ofher
necessary tasks to accomplis]i compliance wifh state, county and federal rules and regulations
prior to obtaning laad use entiflements. The Coraity shaU not conduct any subsmface
mvestigation, or constrnct, modify, or demolish aEy sfaucfure, except as provided m the ROE-

2.8 EAVEIS. The KOP wiil not be responsible for preparing, and paying the
costs and expenses relating to, any Enviromnental Assessment or Environmental Impact
Statement requiied pursuaut to Hawaii Revised Staftites CIiapter 343 arising ont of or coimected
to any consfruction project for fhe road or shaied use path.

2.9 Density Limitatioii- Ttie parties uiiderstand aad agree fhat Unit F curcently
has no dwellmg unit density. The parties agree that, notwifhstanding fhe approval of fhe
Sulidivision: Lots 11-A-2-B-3 fl'arougti 11-A-2-B-6 sIiaU continue to faave no dweUing unit
density witinn aayportions ofLots 1I-A-2-B-3 tbrougb. II-A-2-B-6 ffaat are located wrthm the
CZO Open Disfrict or fbe CZO Agrimltare Disteict; Roadway Lot A, Roadway Lot B, and
Multi-Use Patfa Lot shall Iiave no dwelling unit deasity; and Lot 11-A-2-B-7 wiU bave dwelling
unif decsity as provided by law ('whicli is currenfly five (5) farm dweBiag Tiruts).

'
Future

dweUing unit density wfll oiily be allowed pursuant to CZO density standaids applicable to those
portioiis ofLot 11-A-2-B-3, Lot 11-A-2-B-4, Lot 11-A-2-B-5, and Lot 11-A-2-B-6 that are
transferred into the State Land Use Commissioa Urban District or Rnral Distnct and mto a
CZO District otfaer flian the CZO Agricnltme Distact.

-3-
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2.10' E.ecordable Aereements. KOP sliall draft and submit to the County for its
appioval a Density Liraitation Agreement iucorporatmg the provisions of Section 2.10 and an
OptionAgreemeatincotporatmgfheprovisionsofSection2.7. KOP shall have fh.ese agreements
recorded in the Bureau ofConveyaaces offhe State ofHawaii as a condition offiiial approval for
Phase 2 offhe Subdivision.

2.11 Iniprovemenfs. The County agrees fhat if wfll not require construction
plans for improvem.eats to Roadway Lot A or MuIti-Use Pafli Lot ("Improvements") be prepaied,
nor require such Impiovements to be coiistructed, as a conditiou of Subdivision Approval.
KOP's only obligatios is to have Roadway Lot A and MuIti-Use Path Lot subdivided &om tiie
remamder ofLot I I-A-2-B and to convey such lots ia uaimproved condition to flie Coimty at flie
County' s request as more fully described lierein.

3. GENERAL PROVISIONS.

3.1 Coimterpart. This MOU may be executed in more than one counteipart,
each of wlrich shall be considered to be an original, but aU of which shall constitite a single
coimterpart.

3.2 Modificafion of MOU. This MOU represeats the entire agreement
between. the parties liereto and maynot

'be
modified or tetminated, m whole or in part, except by

aaotlier agreemait in writmg, duly execnted by all offhe parties-

3.3 ControlHng Law. The perfoimance and iaterpretatioii of this MOU shall
be coatrolled by the laws offhe Sfate ofHawaii.

3.4 Siehts aad Obiiestions. The rights and obligations set forih herein shall
be bmding upon, aad shaU iirnre fo fiie

'beuefit
of, the parties aiid fheir respective heirs, estates,

personal representatives, successoTs, snccessois m trost and assigns.

3.5 Effective Date. Tbis MOU shall not become effective and biadmg unless
and uatil signed by all ofthe parties hereto. The effective date offhis MOU shall be as oftiie
date signed by tlie last party to sign.

3.6 Defimtions. Tlie tenns "KOP", "County", "party" and "parties" when
used in this MOU, or any pronouns used in their place, meaii and include ma.les or females, and
one or more (or a combination of) real people, compames, corporations or oflier entities, aiid
their aad each of fheir respective lieirs, devisees, personal representatives, successors, successors
m tmst and assigns, according to &e context.

3.7 FacsimiIe/Emafl. The parties agree that facsumle aad electroiiic mail
(email) signatares of fhis MOU and any oflier documents related to fhis MOU stiall be bindmg
and effective for all p'urposes aiid to-eated in the same mamiar as physical signaftires.

-4-
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IN
'WTFNESS "WHEKEOF,

fhe parties Iiave signed fliis MEMOSANSUM OF
UNUERSTANDMO (Eaauea Plateau Subdivision) effectrve on tbis _ day of

.20

KILADEA OHANA PLATEAU, LLC,
aHawaii liaiitsd Uabifily company

By_
BILL BAY
Ks Managgr

-5-
(w'jDocs/nswvwaismisoc.x.}



APPRDVED AS W FORM:

ikAchael A. Dahilig
Director ofPlanmng
CountyofKanai

APPROVED AS TO FOKM:

Lyl^JTabata
ActMg Coimty Engiaeer
County ofKauai

APPROVED AS TO FOBM
ANDLEGALrTY:

uiyAttome^*' t-

>unlyofKauai

COUMY:

COUNWOPKAUAI

BEE^-AM) P. CARVALHO, JR.
Ks Mayor
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Bonna Apisa
Chaii

;ami Streufert
Vice-Charr

Kanoe Ahuna
Kimo M. Keawe

RoyHo

MichaeIA.DaIiiKg
CIerJc ofthe Commissioii

Members

PLANNING COMMISSION
Couuty ofKaua'i, State ofHawaii

4444 Rice Strset
Kapule Bmlding, Sntfe A-473
Lihn'^ Hawai'i 96766-132<

TEL (808) 241-4050 FAX (808) 241-6699

Demris Esald
Esaki Surveying & Mapping
IfilOHaleukmaSt,
Lilin'e, Hawai'i 95766

lan K. Jtmg, Esq.
Be2es Graham Proudfoot Wilson & Chun, IXP.
WatmnuU PIaza
4334 Rice Strset, Suite 202
Lihu°e,Hawai'i 96766

Subjecf: Subdivision ofLot ll-A-2-Binto Lots I1-A-2-B-I tbrongh 1I-A-2-B-7,
Roadway Lots A & B, and mTiIti-Use Pafh Lot and designatioa of Easements W-
1, Bemgportion ofGcant $30 to Jules Dudoit at Natnahaaa, Hanalei, Kaua'i,
Hawai'i. (S-2018-15, Kflanea Ohana PIateau LLC)

Subject subdivision was granted TENTATIVE APPROVAL by fhe Plaiming Commission at
their m.eetmg held on Septembei 11, 2018. Fiaal approval wiU be granted subject to fhe
foUowmg conditions:

1. Requirements offhe PIaimmg Departm.en.t:

a. An updated pTelimmary tifle report for eacli existmg lot shall be snhmitted to fhe
PIannmg Departmeat &r review

b. All existmg md proposed easeinents, if any, sliaU be idsntffied in 'the deed
descriptioDs oftbe affected lots, drafi copies ofwliich sliall be submitted to fbe
Plaiming Depaitment for review and approval.

c. Pursuant to Section 9-3.8(bf offhe Subdiyision Qrdmauce, Kaua'i Co-anty Code
(1987), fb.e AppUcant shsll subimtto the PIaiming Departmeat an electroiiic record
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(digitized format) offhe final subdivisioa map(s) on disk for record keeping
purposes prior to final subdiviaon approval.

d. The Applicaat shaB pay a PaA Dedication fee pursuant to Section 9-2.8 ofthe
Kaua i County Code Subdivisioii Oidiuaace. As. Eippiaisal report and price list
shail be proyided to flie Plaiming Department to forwaid to ttie Real Properties
Division to hetp oalculate Ihe fee amonnt.

e. An En'riionmental Impact Assesameat Fee of One Thoiisand Five Hundred DoBars
($1,500.00) sliaU be pflid to fhe County ofKaua'i.

f Newly created Lots 1 1-A-2-B-3 fhiough 11-A-2-B-6 shaU have no dwelling
density. Howevei, Lot 11-A-2-B-7 has a max dwelling density offive (5) uaits
and (Ms provision ahould

'be
mcorporsted mto tfae deed description ofthe subject

parcels.

g. As proposed, Lot 1I-A-2-B-7 does not oomply wlfh fte lot coiifiguration
requirenient prescribed in Section 8-8.3(e) ofllie Compreliensive Zomng
Ordisaiice (CZO). Prior to final subdivision map approval, the Applicant sball
worls •wifh the Plamiing Department to comply with. fhs foregoing standard.

h As proposed, Lots 1 1 -A-2-B-1 and 1 1-A-2-B-2 does not comply wi1h fhe
minimnm lot size requiiement piescribed in Section 8-8.3(b) offhe
Compiehensive Zomng Ordicance (CZO). AU lots within ttie proposed
development stiaU comply 'wifb. ffae foregoing staadardprior to final sulidivision
map approval.

i. Dne'to tiie topography ta flie area and relative to flie roadway improvements for
Roadway Lot A and Road way LotB, ffaere ahaU be cut and ffll leserves
esfabfislied to facilitate actual coastmotion ofthe roadway (ifnecessaiy). The
locatioiis and extent of&ese reserves shall be resolved witii fhe Department of
Public

'WorJss
and sfaaU be shown on fhe Imal map. There shatl be no new

structares penmtted
•withmfbe reserves; aew stroetees sliould be sefeacfc from tlie

reseryes. The reserves aloag wifli ffa.e lestrictions shaB t>e ideatified m fhe deed
descriptioDS, drafi copies ofwiucti ahaB be submifted fo fhe PlanntBg Department
for review and approval.

j. The AppEcaut shaUpiepaie and obtain cosstructionplan approvals fornecessary
road, -water, draiaage, electrical and tsleplioae utflities aad facilities, and eiftlffl'
construct ihs same or post a snrety bond &r completion.

lc. The appHcmt is made aware tfaat fiie steeets designated wiffam fhe subdivision must
lie ofScialIy aamsd befoie tlie Department approves fhe coiistruction plena. Street
cames shoilld be in Hawaiian and be siAtmtted to our Department for review aad
approval, along 'wife a request ]etter and 12 maps (on SW x 14" paper). The maps
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sliould be defailed sudi fhat emergeacy veMdes, poEce services, posfal deliveries,
ete., aie able to locate Ihe street. References to roadway, such as the Irigfaway and
ofher smroundmg roads, shoilld be shown on fhe street-natnmg map.

1. Tiie appEcant ts advised that uses on fce newly-created lots sfaaB be Umited to
fhose listed as peraussible uses •wifhinftie "A" Agricultural Distict in ihe State
Land Use Coraitussioa Rules and Regulations. DwelEugs on ftie lot shaU mean a
single-fimily dwellu^ located on and used in coimeetion with a fennwhere
agriculture activity provides income to 1he famUy occupying fhe dweUing. These
lestrictioris sbaQ. be ineluded in the covanants for fhe proposed lots, drafl copies of
wiuch shafl be submitted to the Plamring Departmsnt for review and approval.

m; As repiesented by -fhe applicarrt; Roadvray Lot A and fhe Shared Multi-Use Pafh
Lot shaU be dedicated to the County ofKaua'i. As such, propei docunienjs sliall be
prepared by fhe applicant and be ready for execution prior to fmal subdivision'map
approval.

n. Tfae applicant is advised fhat fhe subject subdivision application shaU be exetnpt
fiom fhe "one-time" agricuttuial subdivision restdctioa, per section 8-8.3(c) offhe
CZO, since it is a subdivision requested for pubUc utffity purposes.

2. Requirements offhe Depariment ofWater (pOW):

a. Locate and stiow existmg water metei/s (wifti appropriate meter nmnber) oa
tbs subtfrrision map for DOWs levie-w and approval. Also, identify fhe
proposed sulidivision lot the exisfing water meteis •wfll be assigned to. DOW
commentmay cliange depeadmg onfhe approved tentative map.

b. PorLots 1I-A-2-B-1 fhroughll-A-2-B-6, clearly letter on ffie fmal
sulidivision map and deeds:

i) "Domestic water service is not available &om ffae Departinent ofWater,
CountyofKauai."

ii) " Prior to buildiag pennit approvals, fhe applica.D.t shaU eifiier complete a
Waiver and Release Agreement -wiftt fhe Departmenf of Water, County
ofKaua'i or subcrit a copy ofthe deeds ofthe lot to Ihe Departaent of
Water that sfate tiiat domestie water scsrvice is not available i&om 1he
Department ofWater, County ofKaua'i."

This deed restriction shall be recorded wifh the Bureau of Conveyances
within nmety (90) days pfthe final subdivision approval by fhe Plaimmg
Departmeat
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o. The water system improvements required for Kilauea Lighfhouse Vfflage - •

Kilauea Road and Ala Namahana Parkway Improvements must be
completed and certification of Completion fai fhe project inust be issued by
tiieDOW,

3. Reqiurements for Department ofPublic Work8(DPW):

FORM &-CONTENT OF MAP & SUPPLEMTNAL DOCUMENTS:

a. The map does not comply with Section 3.031-J Foim and Content offee Map offhe
Subdivision Ordmance No. 175. Paragraph J States "AU maps shaU showpertineBt
topograpUcaI mfoimation such as slopes aiid sbapes oftiie land, qipioximate
elevations, watneourses and. drainage ways, and ofher in&nnation affecting fhe
design ofthe subdivision. Additionany, the msp needs to show the existmg
pavemeirt widfli and •nrliefher fhe abuttmg roadways are paved and where fhc
pavement euds. We recommend that the prelimmaiy map be retumed for fhe •
required infoanation.

DRAINAGE:

b. Tbe Subdivisio.n and subsequent developinent ofresidences and oftier impemieaMe
sucfacing wilt iacrease stoim water flows -tEifes. A drainage stady needs to be made
to evaluate fhe impacts offhe increased storm nmoffl. Measures to keep flow to pre-
dsvelopment conditioDS aie requited. Provisions need to be established to prevent
strueftnes &om being buflt in. flood pione areas aad to preserve the satural futiction.
and capacity offhe wateicoi.n-ses.

ROAD:

c. Ttie widened area ofROADVAY LOT A neEir flie stream crossing should be
extended to tfae nortbeast (on bofh sides offhe lot) until itmeets fee bulge for the
fature ToimdabouL

d. ThelO'coiistroctioaright-of-eaitiyshoiildaIsoteshowaalongROADWAYLOTA
on the soufheast side offhe yideaeS. area near the stream arossiag.

e. Change the name ofAe MULTt -USE PATH LOT to "SHA5B USE PATH LOT"
or simply "PATH LOT" or "PATH LOT C." This lot must be widened to 20 feet and
mclude a 100' radius where flie lot bends around Lot I I -A-2-B-5, as shown m fhe
earKer ifcaft versions offhis subdivision map. The PATH LOT mnst also mclude a
50' radius (imfflimum) at&e locatian where fhis lof bends around Lot 11-A-2-B-7.

OTHERS:

An Equal Opportumty EmpJoyer
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f. A grading permit
'will be required fot fhis project. The properiy size is more fhan 10

acres. The marimum area fhst may be opened foi gradmg or grubbing at any one
•time is tea (10 acres). The area ofland fhat maybe opened shaU not exceed ten (10)
acres. Gradmg/grubbmg shafl fce accompBshed ia mcremeiits not more thaii 10 acres.
Best Management Practices (BMP's) shaU be piovided at all times to fhe maximum
extent practicable to prevent damage by sedimentation, erosion aad dust to steams,
water coursss, natural areas andthe properties ofofhers.

4. Requirements for State Departmeat ofHealfh:

a. All stmctures and wastewater disposal systems are not sho-wii on fhe subdivision
map. The State ofHawaii Department ofHealfli (DOH) Wastewater Branch 'wffl

not recommend final approval offhe subdi-risioii applicatioii until we have
infomiation on existing wastewater system. The applicaat must ha-ve lus/her'
engineer or contractor suhmit a completed exiting cesspool. inform.ation card for
eacli cesspool, identi^mg tiie location ofaU wastewater systems boftt cesspools
md septic systems wifh associated Btmctnres and fheir relatioiislrip to existiag and

proposed property Uaes. Please add existing septic system to fhe subdivision map.

b. Tbe property may harbor rodents wirich wiU be dispersed to fhe sun-oimdmg areas
wiien fhe site is cleared. In sccordaace -wifh Cliaptei 11-26, entitled "Vector

Control", Title 11, HAR, the appEcaut shall ascertamfhe presence or absence of
radents on ftie property. Should fhe presence of lodents be defemMaed, flie
applicant shafl eradicafe the rodents prior to clearing fhe site.

c. Noise wiB be generated when coiistmction occurs ou after flie subdivision. The
appEcabIe maximum pemiissiUe soimd levels as stated in Title 1 1, Hawaii
Admimstrative Rules CHAR), Chapter 11-46, "CommuaityNoise Coirirol", shall not
be exceeded, unless a noise pennit is obtain.ed &om the State Department ofHealffa

(DOH).

d. Temporaiy fagitive dust emissioiis dinmg sife preparation aiid constmction could
impact tfae nearby residents v/besi fhe subdivided lots aie developed. la accordance
wi& Chaptea-1 l-60.1,entifled "Air Pollutioa Control", Tifle 11, HAB, effective air

pollution control measures shatl be provided to mimmjze or pre'vent any fagitive
dust emission from impactmg &e surromidmg areas. Tbis iiicludes but are not
Iimitfd to ftie use ofwater wagoiis, sprmHer systems, dust fences, etc.

e. In accoidance -wifh Title 11, HAR, Chapter 11-58,1, "So]id Waste Management
Cont-ol", wjb.cn fhe lot is furthei developed, fhe gm ed material and coiistmction
waste fhat is generated shall be eifher recycled or disposed of at a soUd waste
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disposal facflity fbat complies with fee DOH. The open biiming ofaay offhese
wastes on or ofE'site prohibited.

f. The. Department ofHealth CDOB), Clean Water Braadi (CWB) has reviewed the
subject docummt and offars fhese conunents. Please note tfaat om reviewis based
solely on. the icformatian provided iafiie subject documents and its compliance
with the Hawaii Adhmustrative Rules (HAS.), CIiaptas 11-54 and 11-55. You may
be responsible for &Ifilling additioiial Tequirements related to ow progiam. We
recoiiunend fhat you also read our standard comments on ottrwebsite af:
bttB://IieaI1iiAawafi.gov/eDo/files'20l3/05/Clean-Water-Brancll-Std-Coinmeats.pdf

g. Any project and its potential impacts to State wateis must meet flie follo'wing
criteria:

a. Antidegradationpolicy(HAR,Sectionl 1-54-1.l),wf].tch.reqtriies&at1iie
existmg uses siad ffae level ofy/atei quality neeessaiy to protect fte existmg
uses oftfae receiviag State water be maintamed and protected.

b. Desigaated uses (HAS, Section 11-54-3), as detemimed by the
dassification ofthe receiviag State waters.

c. • Water qnality cdteria (3AR, Sections 11-54-4 ihrougii 11-54-8).

h. You may be requiied to obtaia National Pollutant Discharge EBmmation System
CNPDES) generai pea-mit coverage, for discharges ofwastewater, includmg stomi
water mnoff, into State surface waters (BAR, CIiapter 11-55).

ForNPDES general pemut coverage, aNotice offiitent (N01) foimmust be
submitted at least 30 caleaidar days before &e commencement ofthe discliarge. Au
applicafion for a NPDES individual permit must be subnutted at least 180 calendar
days before fhe commencement offlie discharge. To request NPDES permit fonn"
or CWB N01 Foim") thro'ugh the e-Pemrittmg Portal and fhe hard copy
certtfication statement wifh fhe respective fiUmg fee ($1,000 for aa mdividual
NPDES penmt or $500 for a Notice ofOeneraI Permit Coverage). PIease open fhe
e-permittingportal website located af: https://ejh.a-clouil.doli..hawaii.eov/epemrit/.
You -wffl be aaked to do a one-time registration to obtain your login and password.
After you regisfer, click on •the Application Finder tool aad locate the appiopriate
form. Follow fiie iDstnicfions to complete aud submit fhe form.
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i. Ifyour project involves worfc in., over, or uader waters ofthe United States, it i^
highly recommended fhat you contaet fhe Asny Corp of Engmeers, Regulatory
Bianch (Tel: 835-4303) legardmg their pemuttmg lequirements.

Pmsuant to Federal watei Pollution Contol Act [coimnoiily knowa as fiie "CIean

Water Act"] Paiagraph 401(a)(l), a Section 401 Water Quality Certificatioa (WQ.C)
is reqiriied for "[any applicant for Pedaal license or pennit to conduct any activify
mclndmg. birt aot Emited to, flie coristruction or operation offacilities, wlrich may
result in any dischaige into fiie riavigable waters... " Ttie teim "digcharge" is defiaed
in CWA, SubsecdoiB 502(16), 502(12), and 502(6); Tifle 40 ofthe Code ofFederal
Regulatioiu, Section 122.2; and Hawaii Administrative Rules (HAR), CIiapter II-
54.

j. Please note fhat. all discharge related to fiie project constructioii or qperation
activities, wiiether ornotNPDES permit coverage and/or Sectioa401 WQC are
lequired, must comply •with fhe State's Water QuaEty Standards. NoncompHance
wifh water quality reqmrema!ris contained in 3A&, Chapter 11 -54, and/or
penmtting requiremeiits, specified ia HAS, Cfaapter 11-55, may be subject to
penalties of $25.000 per day per violafion.

k. It is tfae State's position fliat aUprojects must rediice, reuse, and recycie to protect,
icstoie, and sustain •water qnality and beiiefirial uses ofState-waters. Pioject
plaimmg sbould:

a. Treat storm water as a resource to be protected by mtegrating it into project
plamung and pemutting. Stonn water has long beeri recogmzed as a souree
or imgation that wffl not deplete poteble water resources. What is ofiEn
overiooked is fhat stomi water recliarges gcound water suppEes and feeds
streams and estnaries; to einsiae that these water cycles are not disturbed,
stonn water carmot be regulated as a waste product ofimpemous su-face.
Any project plaimmg must recogmze storm water as an asset fhat sustaim
md protects natmal ecosystems aad traditional beneficial uses of&e State
wateTs, Eke comnnmity beautificatioD, beach going, swirmmng, and Sstaag.
Tfae approacties necessary to 3o so, iacludmg lowiinpact development
mefhods or ecological bioengineermg ofdramage ways must be identified in
plamnng stages to aUow designers opportmiityto xnclude fhose approaches
up front, prior to seekmg zomng, coiistructioa, or bmlding permits.

b. Clearly articulate ffae State's position on wafer quatrty and fh.e beaeficial
uses of State waters. The plan sliould include statements regardmg fhe
implementation ofmdhods to coiiserve natural resources (e.g. mmim-iring

potable water for irrigatioiL, gray water re-use options, energy coiisecvadon
lin'oi.igh smart design) aad improve water quality.
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c. CoDsider stoan water Best Mmagemect Practice (BMP) approacties fhat •

mimmize flie use ofpotable water &r irrigation fhrongh stoim water stoiage
aad reuse, percolate stoim water to recharge ground watei to revitalizs
natural hydrology, and treat storm watei wUdl is to be disciharged.

d. Consida' (he use of green btdldmg practices, such as pervioiis pavement and
landscaping •witii aative vegetation, to improve water quality by rediicmg
excessive runofFand fhe need for excessive fafflization, respeclively.

e. Identtfy opportunities for retrofittiag or bio-engmeering existing storm water
rnfiasti-ucture to restore ecological fimction wbile mamta.inmg, or even
eiihaaciag, liydraulic capacity. Particular consideTation aiiould lie giveai to
areas proae to flooding, or wliere fhe iiifi-astnictin-e is aged aud will need to
be lehabiEtated.

Ifyou liave any questions, please'viait om website at:
Iitto^lieaUh.hawaii.eov/cwb/, or contact the Eagineamg Section, CWB, at
(808)586-5309

L. NatioDal PoUutaat Discharge Elimiaatioii System (NPDES) permit covemge is
required for poButant discharge into State surface waters aad for certain situattons
mvolvmg storm -water

(HAR, Chapter I1-55).

a. Discliarge into CIass 2 oi Class A State waters can be covered under an
NPDES geaeral pecnit oiily if aU offhe NPDES general petmit
requiremeats are met. Please see ffae DOH-CWB website
('litto://IiealthJiawaii.eov/cn43/) for the NPDES general pemrits and
mstruetions to request coverage.

b. AU ofher discharges iato State surface waters (iacludmg discliarges .from
Concentrated Ammal Feeding Operations) and discharges into Class 1 or
Class AA State wafers requiie an NPDES mdividual permit. To request
NPDES mdividual pemut coverage, please see fbe DOH-CWB forms
website located at litto:/'IieaIfh>hawau.eov/cwb/aite-mao/cleaD-water-
bianch-home-oaee/fomis/

c. NPDES pemrit coveiage for storm water associated wifh constmctton
activities is requiced ifyonr project wffl result in the disturbance of one (1)
acre or more oftotal land area The total land area inciudes a contiguous
area where multiple separate aad distinct coDstraction actnrilies may be
taldng place at differeat times on different schedules under a laiger coitmon
plan of developmeat 01 sale. NPDES pemut coverage is lequired before fee
start offhe construction activities.
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m.

Land disturbance iacluctes, tiut is not limited to cleaang, grading, gmbbing,
uprooting ofvegetation, demolition (eveaifleaving foTmdation slab),
stagmg, stockpiling, excavation into pavement areas wMcli go dovm t6 flie
base couise, and storage areas (mcluding areas on the roadway to parli:
eqmpmeotifthese areas are blocked ofFfrompublic usage, grassed areas, 01
bare ground).

Please note fhflt a]I disclisges related to fhe project consfmction or operation
activities, whefeer ornotNPDES permit coveiage and/or Section 401 WQC aie
reqirired, jnust complyroifhliie gtate's Water QuaMty Standards. Noncompliance
wifh water quality reqTuiements contamed in HAR, Chapter 11-54, and/or
pemuttiag lequiiements, specified ia HAR, Chapter 11-55, may be subject to
penalties of$25,000 per day per yiolation.

Requirements oftlie State Departaent ofTraasportation (DOT):

a. Please ptovide land 'use/ development fhe madway aiid intersection are tntended to
support. The intersection should te designed for fhe identified land use.

b. Kuluo Bigh'way is ilenoted "no veMcle access pemntted" at fhe location offhe
pioposed mtersection. Access rights must be requested &om HDOT.

c. Tlie Applicsnt shaU provide the State DOTthe status offhe LUC and Comity zoiimg
process for fhe developmeiit?

d. The AppKcant shall piovide the State DOT whethei an EIS and/OT TIAR have been
completed ibr fhe developmeat?

7.

The Applicant is advised fhe sliould any arcliaeological or Iristorical lesoucces be
discovered dming ground disttB-liiag/consfmction woik, all woik ia the aiea offhe
aTcliaeologicaVlastorical findings shall immediately cease andflie applicant shall
contact fhe State Department ofLand and Natural Resources, Historic Preservation
Division and fhe Plamring Department to determine mitigation measnres.

The Applicant is advised fhat prioi to and/or during construction aad nse additioiial
conditiotts may be imposed by goveaaiient agencies. SIiould fhis occur, fhe
Applicant shall resolve fhese coiiditions •with fhe respective agency(ies).

You are hereliy nrfbrmed fhat flie fiiial subdivision map must be filed wiflun one (1) year after
tiie tentative approvat date m order to obtain fnMl approval. Ifnot filed, the prelimmaiy
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subcUvision map and constmction piaa, ifany, shall become nnU and void ualess an extension of
time, not to exceed six (6)

'moiifhs, is graated by the PIauning Commission.
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Sincerely Yours,

^^-
^Michael A. Dahilij
Clerk ofthe Commission

xc: COK Public Works Dept.
COKWaterDept.
State Dept. Health
State Dept. Highways
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F ST AMENDMENT TO
MEMORANDUM OF UNDERSTANDING

(Kilauea PIateau Snbdivisionl

THtS FIRST AMENDMENT TO MEMORANDUM OF UNDERSTANDING
(Kilauea Plateau Subdivision) ("First Amendment") is entered into by and between
KILAUEAOHANA PLATEAU, LLC, a Hawaii limited liability company ("KOP"), whose
tnailing address is 49455 CoacheUa Drive, La Qumta, Califomia 92253, and the COUNTy OF
KAUAI, a poUtical subdivision ofthe State ofHawaii, whose mailing address is 4444 Rice Street,
Suite 210, Lihue, Kauai, Hawaii 96766 ("County").

I. RECFTALS

WHBBEAS, KOP and fhe County entered into tfaat certam undated Memorandum
Of Understandmg (Rilauea Plateau Subdivision) ("MOU") to memorialize fhe co-applicant's
obligations for the completioii offhe project, attached hereto as Exhibit "A".

WHEREAS, KOP is the owner of eertain property known as Umt F of the
Namahana Acres Coadomminm located on Lot 11-A-2-B ofthe Pali Namahana Subdivision,
Namahana, Hanalei, Kauai, Hawaii, identified by Kauai Tax Map Key No. (4) 5-2-005:023
(CPRNo.0006)("UmtF").

WHEREAS, KOP aad the County wish to have the area comprising Unit P
szibdividedfiromtheremamderofLot ll-A-2-B(fhe "Subdiyision") in ordei to create: amulti-use
path connecting Kflauea Town to fbe Kauapea Beach pedestrian access easement; aad a new
entiy road eonnecting Kilauea Towa to Kuhio Highway. To do tfais, the parties propose to
subdivide Lot 11-A-2-B into ten (10) lots ("Subdivision Lots"), as sbovm on the revised
Frelmunary Subdivision Map for the proposed Subdivision attached hereto as Exlubit "B"

(" Subdivision Map"). The Subdivision Lots are moie fully described ia fhe Subdivision Lot Index,
attached hereto as Exhibit "C", as amended by fhis First Amendmeut.

WHEREAS, the County wishes to be a co-applieant wifh KOP outhe S.ubdivision
application process in order to satisfy the provisions contained in Section 8-8.3(c)(l) of the
Comprehensive Zorung Ordinaace (Title IV, Chaptei 8 offhe Kauai Code ofOrdiaances, 1987).

WHBKEAS, KOP applied for the Subdivision and fhe County issued Prelmmiary
Subdivision Approval on September20,2018 pursuantto Subdivision No. S-2018-15.

WHEREAS, tlie Couaty approved the Preluninaiy Subdivision Map with
conditions attached as provided for m Exliibit "D".

(W:/DOCS/27681/1/W[1159868.DOCX}
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WHEREAS, pursuant to the Preliminary Subdivision Approval, the County
requiied ttie Subdivisiou Map to be modified along with additional restrictions.

WHEREAS, the purpose ofttus Pirst Amendment is to reflect the modifications to
the Subdivision Map, Subdivision Map Index, and to reference addirional conditions required by
the Department of Public Works, Engmeering Division, noted in the Preliminary Subdivision
Approval.

WHEREAS, upon fmal approval ofthe Subdivision, or at sucli later time as the
County shaU detennine, KOP proposes to convey and dedicate to fhe Couaty, forno consideration,
Roadway Lot A and Path Lot.

H. AMENDMENT

Pursuant to Section 3.2 of the MOU, fhe County and K.OP agree to modiiy the
followmg section, and relevant exhibits, as follows:

"2.9 Densitv Limitation. The parties understand and agree that Umt F
cnrrently has no dwelling unit density. Tbe parties agree that, notwifhstandmg fhe
approval of fhe Subdivision: Lots 11-A-2-B-3 tfarough 11-A-2-B-6 shall
continue to have no dwelUng unit density within any portions ofLots 11-A-2-B-3
thiough 11-A-2-B-6 that are located witbin the CZO Open District or the CZO
Agriculture District; Roadway Lot A, Roadway Lot B, and Lot 1I-A-2-B-8 shall
have no dwelling unit densify; and Lot 11-A-2-B-7 wiU have dwelling unit deiisily
as provided by law (which is currently five (5) faan dwellmg uiuts). Future
dwelling unit density wiU oiily be dlowed p.ursuaat to CZO density standards
applicable to fhose portions ofLot-11-A-2-B-3, Lot 11-A-2-B-4, Lot 1 1-A-2-B-5,
and Lot 11 -A-2-B-6 that are traiisfen-ed into fhe State Land Use Commission Urban
District or Rural District and info a CZO District otiier fhan the CZO Agriculture
District. Moreover, no dwelling units or agricultuial structures shall be constructed
on Lots 11-A-2-B-3, Lot 11-A-2-B-4, Lot 11-A-2-B-5, aad Lot 11-A-2-B-6 until
such time the Department of Public Worlcs, Engineemig Division, reviews and
makes a determmation as to whetber a flood study is required foi the fiiture
dwelling units or agricultural structures."

Exhibit "A" to fhe MOU sliall be replaced with the atfached Exhibit "B" to fhis
Fiist Amendment as the revised Subdivision Map.

E3dubit "B" to the MOU shall be replaced w-ith the attached Exliibit "C" to this
Fiist Amendment as the revised Subdivision Map Index.

-2-
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IN WTFNESS WHBREOF, fhe parties have signed this FRST AMENDMENT TO
MEMORANDUM OF UNDERSTANDING (Kilauea Plateau Subdivision) effective oa this

22nd day of July_,2019.

APPROVEDAS TaFORM;

Director ofPlAmmg, County ofKauai

APPROVED AS TO FORM:

oepi^tyJCoraity Engineer
ofKauai

APPROVED AS TO FORM
ANDLEGALHY:

^y- Coimty Attomey, County of Kauai

KOP:

KILAUEA OHANA PLATEAU, LLC,
a Hawaii Irmited Hability company

By.
^BILLHAY

Its Maiiager

COUNTY:

COUNTYOPKAU.

By_
DEREK S. K. KAWAKAMI
Its Mayor
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MEMORANDUM OF CNDERSTANDING
(KUauea Plateau Subdivision)

THIS MBMORANDUM OF UNDERSTANDING (Kilauea Plateau Subdivision)
("MOU") is entered mto by and between KILAUEA OHANA PLATEAU, LLC, a Hawaii
liinited UabiEty company ("KOP"), whose mailmg address is 49455 CoacheUa Drive, La Quinta,
Califoima 92253, and fhe COUNTY OP KAUAI, apolitical subdivision offhe State of Hawaii,
whose mailmg address is 4444 Rice.Street, Snite 210, Lihue, Kauai, Hawaii 96766 ("Couaty").

1. RECITALS.

.1.1 KOF is fhe owaer of certain property Imown as Uait F of {he
Namahana Acres Condomiiuumlocated on Lot 1I-A-2-B offhe PaK Namahana Subdivision,
Namahana, Hanalei, Kauai, Hawaii, identified by Kauai Tax Map Key No. (4) 5-2-005:023
(CPRNo.0006)("UmtF").

1.2. EOP md the County wish to have the area comprising Usit F snbdivided
from flie remamder of Lot 11-A-2-B (tbe

"Subdivision") to create: a sliared use pafh coimecting
Kilauea Town to fhe KauapeaBeacb pedestriaa access easement; and a new entey road
coimecting Kilauea Tovm to Kuhio Highway. To do this, flie parties piopose to subdivide
Lot 1I-A-2-B mto ten (10) lots (coUectively referred to as the "Subdivision Lots"), as shown on
fhe drafl map for die proposed Subdivision attached hereto as ExUbit "A"

("Subdivision Map").
The Subdivision Lots are more fuUy described .in fhe Subdivision Lot Tadex. attached hereto as
Exlribit "B".

1.3 Pursuant to Section 8-8.3(c)(l) offhe Compreheusive Zomng OrdinaB.ee
("CZO") (Title IV, Chapter 8 ofthe KaMU Code ofOrdiuances, 1987), ftie County wislies to be a
co-applicant wifti KOP on flie Subdivision application.

1.4 Upon fmal approval ofthe Snbdivision, or at such later time as the County
shall determme, KOP proposes to convey and dedicate to the County, for no consideratiou,
Roadway Lot A and Multi-Use Pafh Lot

2. AGSEEMENT AND UNDERSTANDING.

.2.1 Joint Aoplication. KOP and fhe County agree to submit a joiat
application for fhe Subdi-visioa to tfae Plannmg Commission of fhe Cozmty of Kauai
("PIaimmg Counmssion") for approval wifll the PIaimmg Dqiartment as tfae co-sponsor for the
govanment exception to CZO Section 8-8.3(c)(l).

fW:/DOCS/Z768I/l/W0150771.DOac }
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2.2 KOP Costs/Fees. Except as ofliennse provided lierein, KOP will be
responsible for coordinating and supervising the Subdivisioa, md for paying aU costs and fees
associated witii ftie processing of ttie Subdivision, tncludmg the cost of aay studies reqmred,
mcluding, witfaout limitation, any archaeological svrveys, as well as any on-site or off-site
impact fees imposed by aay County, state or federal agency, statute, regulation or ordmance.

2.3 Final Aooroval.

a. KOP sliaU file aa application for fhe Subdivision no later fhan
tbree (3) monfhs after fhs Effective date.

b. KOP shall obtain final subdivision approval for Ae Subdivision
("Snbdivisioa Approval") ao later fhan two (2) years after fhe Effective Date.

c. la the event KOP fails to ffle and/or olitaiu Subdivision Approval
by sacb deadlme, thea eiflier party may cancel fhis MOU by providmg fhe other party wifh
wriftea notice ofsucli cancellation.

2.4 Imra-ovemegts. KOP sliatl not be respoiisible far fhe design, coBstroctioD
and ongomg mamtenaB.ee of aay aad aU improvemeats within Roadway Lot A and Multi-Use
Path Lot, mcluding paymg all costs and fees assodated fiierewitti. Ifor when sucli activities talce
place, such activities will be coordmated wifbi KOP so as to caiise the least interference wifh fhe
activities ofKOP and its tenaats.

2.5 Deiiication. The parties agree that nntil and unless a mutually agreeable
dedication deed ("Dedication Deed") is executed aml accepted by KOP and the County that
conveys to the County aU ofits iatisrest ia and to Roadway Lot A and Multi-Use Pafh Lot, for no
cost, fbe Connty shafl have an iadefimte option ("Option") fo Tequire KOP to cocvey Roadway
Lot A and MuIti-Use Pafli Lot to fhe Couaty. KOP also agrees to graat a right-of-entry
agreemenf ("Constmction ROE") for an area not to exceed ten (10) feet from flie bomidaries of
Roadway Lot A prior to cocstmction offhe improvemmts. Subject to mutual agreemeat, KOP
and the County may agree to a larger Construction ROE area wliere additional drainage
uifi'astrncture is reqmred. The County may escercise its Option at any time after Subdivision
Approval by providing writtea notice to KOP. Prior to such conveyance, the County shall
provide KOP witli a cim-snt appraisal ofRoadway Lot A and Multi-Use Faih Lot. The Counfy
shall pay all recordation fees and conveyances taxes, if my- KOP shafl own Roadway Lot A and
tbe MuIti-Use Pafh Lot free and clear of any rights of fhe Counfy imtil sucli time as fhe Coimty
requires fheir conveyance. Ifflie Counly fails to exercise its rights uader the Option, flien KOP
shaB own Roadway Lot A and the Multi-Use Pafb Lot free aad clear ofany rights offhe CoTmty,
and thereafier sliall liave no obligation to convey or dedicate said lots to (he County. If the
County exercises the Option, the Roadway Lot A and fhe Mnlti-Use Patli Lot shall be nsed for
roadway and multi-use pafh purposes. When exercisiag fhe Option, fhe County must accept liofh
fhe Roadway Lot A and the MuIti-Use Path Lot KOP reserves tlie right, and flie Couaty agrees
to in advance of the Option, fhat KOP sliall lie eatifled to locate reasonable access, utility, aad
iidgation easemeafs over and across Roadway Lot A and/or the Multi-Use Pafli Lot.

-2-
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2.6 ConditioDS. The County shall be responsible for any and allconditions of
Subdivision approval imposed l)y the Plamring Commission applicable to Roadway Lot A and
Lot Multi-Use Path Lot ("County Conditions") and KOP shiall be responsible for any and all
conditions of Subdivision approval imposed by fhe Plamung Commission appUcable to fh.e
remaimng Subdivision Lots ("KOP Conditions"). In the event fhat fhe Plamung Comimssion
imposes conditions that ei&er party, in its sole and absolute discretioii, finds unacceptable fhen
such party shall liave the right, in its sole and absolute disa-etion, to temunate the Subdivision
aiid this MOU, wifhout liability to the oftier party, including, witliouf HmitatioiL, any Uabflity for
any costs incurred by fhe o&ea- party ia processmg the Subdivision. The County agrees that tiie
Subdivision shall be deemed aa exception to a "one time subdi'vision restriction", pursuant to
Kauai County Code Sectioa 8-8.3(c), and sliall lecoiomead fliat the final subdivision approva]
&om fhe PlanTiing Commission reflects fbe same. Notwifiistaudmg mytfamg else herein to fhe
contrary, ftiis Section 2.6 shall survive anytemiination offhis MOU.

2-7 ROE. KOP agrees to draft and submit to tfae Counfy a Riglit of Entry
Agreement to provide fhe County a rigb.t-of-enfay ("ROE") for the purpose of allowing the
County, mchidmg its contractois and agents, to enter onto Roadway Lot A and Multi-Use Pafh
Lot to conduct mspections, perfonn smveys, prepare stadies, and to complete any ofeer
necessary tasks to accomplisli compliance wifh state, coiinty and federal mles and regulations
prior to obtaming land use entitlements. The County shaU not condnct any subsurface
investigation, dr construct, modify, or demolish auy sfa^icture, except as provided in tfae ROE.

2.8 EA/EIS. Ttie KOP wiU not bs responsible for preparing, and paying fhe
costs aad expenses relatmg to, any EnviTOmnental Assessment or Enviromaental Impact
Statement required pursuajat to Hawaii Revised Statates Chapter 343 arising out of or connected
to any construction project for flie road 01 shared use path.

2.9 Deasitv I.iini'tatinn. The parties imderstaiid and agree fhat Umt P cuirenfly
bas no dwelling umt density. The parties agree fhat, notwifhstanding fiie approval of fhe
Su'bdivision: Lots 11-A-2-B-3 ftn-ou^i 11-A-2-B-6 shaU continue to have no dweUing imit
densitywithin anyportions ofLots 11-A-2-B-3 througti 11-A-2-B-6 fhat are located withm fhe
CZO Open District or the CZO Agriculture District; Roadway Lot A, Roadway Lot B, and
Multi-Use Path Lot shaU bave no dwelijng unit density; and Lot 11-A-2-B-7 wffl bave dwelling
unit density as provided by law (wlrieh is currenfly five (5) faan dweUmg unifs). Futare
dweUing unit density wiU only be aUowed pursTiant to CZO density standards appEcabIe fo those
portions ofLot 11-A-2-B-3, Lot 11-A-2-B-4, Lot 11-A-2-B-5, aud Lot 11-A-2-B-6 fhat aie
transferred into the State Land Use Commissioil Uiban District or Rmal District and iato a
CZO Distdct otfaer tfam the CZO Agriculture District.

-j-
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2.10 Recordable Aaeemeats. KOP shall draft and submit to fhe Connty for its
approval a Density Limitation Agreement incorporating the prov-isions of Section 2.10 and an
Option Agreement incoiporating the provisions of Section 2-7. KOP sfaall have these agreements
recorded m ftie Bureau ofCouveyances ofthe State ofHawau as a coudition offinal approval for
Phase 2 oftbe Subdivision.

2.1] Improvements. The County agrees ttiat it will not require coastauction
plans for improvements to Roadway Lot A or Multi-Use Pafb Lot ("Improvements") be prepaied,
nor require such Improvements to be coastaicted, as a condition of Subdivision Approval.
KOP's only obligatioa is to Iiave Roadway Lot A and Multi-Use Pafii Lot subdivided from fhe
remainder oftot 11-A-2-B and to convey such lots m unimpioved coudition to the County al fhe
County's reqnest as more fuDy described herem.

3. GBNERAL PROVISIONS.

3.1 Counterpart. This MOU may be executed in more than oae conntdpait,
each. of wlrich sliall be coasidered to be aa oiigmal, but all of wliich shall constitute a single
coimterpart.

3.2 Modification of MOU. This MOU represents ftie entire agreemeut
betweea the parties Iiereto and may not be modified or tenmuated, in wtiole or m part, except by
another agreement ia writmg, duly executed by all ofthe parties.

3.3 ControUme Law. The performance and mterpretation of flus MOU shaB
be contoUed by tke laws offhe State ofHawaii.

3.4 RiAts aiid Oblieations. The rights aiid obligations set forfti herein. shall
be bmding upon, and stiaU uiure to fhe bsnefit of, fhe paities aad their respective Iieiis, estates,
personal representatives, successors, successors in tmst and assigns-

3.5 Effective Date. TIas MOU shall not become effective and binding unless
and until signed by all offtie parties faereto. Tbe effective date of this MOU siiafl be as offhe
date signed by fhe last party to sign.

3.6 Defiaitions. The terms "KOP", "County", "party" md "paities" wfaen
nsed m fhis MOU, or any prosoxms used ia their place, mean and include males or females, and
one or more (or a combination of) real people, compaaies, corporations or other entities, and
fbeii and each of fheir respsctive heirs, devisees, personal representatives, successors, successors
in trast and assigns, accordmg fo the context.

3.7 Pacsiimle/Email. The parties agree fhat facsimile aud electTomc mail
(email) signatares of flris MOU and any other docummts related to tlris MOU sliall be binding
aad effective foi aU pvirposes ss.6. tieated in the same mamier as physical signatares.

•^t-
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IN WTNESS WHEBBOF, fhe parties liave signed this MEMORANDUM OF
UNDERSTANDING (Kilauea Plateau Subdivision) effective on this _ day of

^20_.

KILAUEA OHANAPIATBAU, LLC,
a Hawaii hmited liabifity compaay

BILL HAY
Bs Mana)

-5-
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COUNTYOFKAUAI

APPROVED AS TO FORM:

//^
,' /\^'^A^^<^-*-/*n—^-

Michael A. DalriKg
Director ofPlaimiag
CozmtyofKauai

APPROVEDAS TO FORM:

h

L^fabata.
Actidg County Bngineer
County ofKauai

APPROVED AS TO FORM
ANDLEGALHY:

/-
tC^mSyAttome^1

l-
'ountyofKa.nai

BBRNAKD P. CARVALHO, 1S.
Its Mayor

[W^DOCSfl768Vl/WD150771.DOCX}
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LOT ABEA (acres)

Roadway Lot A 4.821

Roadway Lot B 0.716

Lotll-A-2-B-I 0.573

Lotll-A-2-B-2 1.805

Lotll-A-2-B-3 10.334

Lotll-A-Z-B-4 24.436

LotII-A-2-B-5 14.718

Lotll-A-Z-B-6 61.151

Lotll-A-2-B-7

(Namahaaa Acres Umts A-E)

60.166

Lotll-A-Z-B-8

(MultiUsePaffa)

.919



EXHIBIT "B"





EXHIBIT "C"



SUBDIVISJON LOTINDEX

(W:/COCS/2768I/1W0159867J)OCX) EXHIBST "C'

LOT AREA (acrea)

Roadway Lot A 4.874

Roadway Lot B 0.715

LotIl-A-2-B-l 0.573

Lotll-A-2-B-2 1.804

Lotll-A-2-B-3 11.327

Lotll-A-2-B-4 29.209

Lotll-A-2-B-5 14.889

'
LotIl-A-2-B-6 22.956

Lotll-A-2-B-7

(Namahana Acres Units A-E)

97.028

Path Lot

(MultiUsePatfa)

1.061
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Donna Apisa
CIiair

Nogami Streafert
Vice-Chair

Kanoe Aliuna
Kiino M. Keawe

RoyHo
Sean Mahaney

Members

Oerfc ofthe CoinmissNn

TLANNING COMMBSION
Connty ofKana'i, State ofHawai'i

4444BjceStrect
Kafinle Buadfflg, Smte A-473
Liliu'e, Hawai'i 9fi766-J326

TEL (808) 241-4050 FAX (808) 241-6699

Deimis Esald
Esaki Suryeying & Mapping
leiOHalei&anaSt,
Uhu'e. Hawai'i 96766-

lan K. Jung, Esq.
Belles QiahsfTa Proudfoot WUson & Cinm, LLP.
Watumull Plaza.
4334 Rice Street, Suite 202
Liliu'e, Hawai'i 96766

Subject: Subdtyision ofLot II-A-2-B into Lots I1-A-2-B-1 through I I-A-2-B-7,
Roadway Lots A & B, and muIti-Use Pafti Lot and designation ofEasements

~W-

1, Beingpordon ofGrairt 630 to JuIesDudoit atNamahana, Hanalsi, Kaua'i,
Hawai'i. (S-2018-15, lOIanea OIiana PIateau LLC)

Subject subdivision was grafited TENTATTVE APFROVAL by tbe PIanmmg Commission at
their meeting lield on September 11,2018. Final approval will be granted subjsctto the
following coiiditions:

1. Requirements offha Plaimmg Department

a. AavpdatedpielimiDaiy title report for each existing lot sfaall be submitted to flie
Plaffiamg Department fac review

b. AUexistingandpioposedeasements,ifany,shal[beidentifiedm&edeed
descriptions ofthe affscted lots, drafi copies ofwiiich shaU be sufcnritted to fhe
PIamung Department for review and approval.

c. Pin-suaBt to Sectton 9-3 .8(b) oftbs Subdivisioa Oidmaace, Kaua'i Cottuty Code
(1987), tfae Applicant stia]! submit to fee Planmng Department an electeomc lecord

An Eqv-i
y;\2018 ffiaster EiJes\fiegafafory\Sub(tivisfB;is\£-2ai3-I5\Te(itAaor letter &.101S-



Denuis M. Esald, PE/EsaIa Surveymg & Mappiag
laa K. Jung, Esq./Belles Graham Proudfoot.Tyilson & CIiun, LLP.
KilaueaPlateauSubdivision, S-2018-15
Page2ofll

(digitized foimat) offhe final subdivision map(s) oa disk for record lceepmg
puiposes prior to fmal subdivision approval.

d. TIie Applicmt shafi pay a. Park Dedication fee pursuant to Sectioii 9-2.8 ofthe
Kaua'i County Code Subdivision Ordiaance. An appraisal report and price list
shall be provided to tlie Plarming Department to forward to the Real Pioperties
Division to help caiculate the fee amount.

e. Aa Eavironmectal Japacf Assessment Fee of One Thousand Five Himdred Dollacs
($1,500.00) shaU be paid to &e Coimty ofKaua'i.

f. Newly created Lots 11-A-2-B-3 fhroTigh ll-A-2-B-6shaBliaveno dwelliag
deasity. However, Lof 11-A-2-B-7 has a max dwelliag densily offive (5) umts
md tbis piovision should be iacoiporated iato fhe deed descriptioii offhe subject
paicels.

g. As proposed, Lot 11-A-2-B-7 does not comply wifh ffae lot coiifiguration
requitement prescribed ia Section 8-8.3(e) ofttie Compreliensive Zoaing
OTdmaace (CZO). Prior to fiaal subdivision map approval, fhe Applicant sball
woA •wifh fhe Planamg Departmmt to comply with fhe foregomg staadard.

tt As propoged, Lots 1 1 -A-2-B-1 aad 1 I -A-2-B-2 does not comply wifll ftie
mirumum lot size requiiementjirescribed in Section 8-8.3(b) ofttie
Comprehensive Zomng Ordmance (CZO). Afl lots witliiafhe proposed
development shalf comply with fee foregoiag staadard prioi to fiaal subdivision
map appioval.

i. Due'to tfae topography in the aiea aad relative to fce roadway improvements &r
Roadway Lot A and Road way Lot B, ftieie ahitll be cat aad fifl reserves
estabjlislied to ficilitate actual coBstruction offhe roadway (ifnecessary). The
locations aad ertent of&ese icserves shaU be resolved wifli fhe Departmeait of
Publio Voiks and shall be showii on fhe final map. Tliere sliall be no new
structures pennitted

"wifhm fhe reserves; new stmctures sliould be setback fiom the
reseryes. The reseryes along wifll fte restrictioiis abaS. be ideDtified in the deed
descaptioas, diafl copies ofwfaich stiaB be suimutted to fhe Plammig Departmeat
for review aad approval.

j. The Applicant sballprepare aad obtain cosstrocfion plan approvals for necessaiy
road, water, drainage, electrical and telephone ufiEties and fadlities, and esSicc
constryct the same or post a surety bond for complefion.

k- The appficant is made aware that the steeets designated witlim fhe subdi-rision niust
be officiaBy named before the Depariment approves the coiisb-uctioB plans. Street
iiames should be in. Hawaiiaa aad be suhEDltted to onr Department for review and
approval, along wifii a requegt letter and 12 maps (on 8%" x 14" paper). JTie niaps

An Equal Opportunity Employer



Deimis M. Esaki, PE/Esaki Surveying & Mapping
lan K. J'ung, Esq./Belles Graham Proud&ot Vilson & Chun, LLF.
KilaueaPlateau Subdivision, S-201S-I5
Page3ofll

should be detailed such fhat emergeocy vehides, police sendces, postal deliveries,
etc., axs able to locate fhe steeet. References to roadway, sucli as the higiinay and
other smroundmg roads, should be showa on '&s street-camiag map.

1. The applicant is advised fhat uses on fhe newiy-ca-eated lots sIiaU be limited to
fhose listed as penmssible vses wifbin flie "A" Agricultural District m the State
Land Use Coanmssion Rules md Regulations. Dwellings an fhe lot shall mean a
siagle-family dweUing located on aad used in coimection wifh. a farm. wfaere
agaculture activity provides mcome to the femfly occiyym^ fhe dwelliag. These
restrictions shaU be ineluded in fee covenants for fhe proposed lots, draft copies of
wlrich ahall be suliaritted to fhe PIaruamg Department for review and approval.

m;

II.

As repiesented by fhe applicairi-, Roadway Lot A and fhe Shflred Mnlti-Use Patti
Lot shaU be dedicated to ffae County ofKaua'i. As sucli, proper documents shatl be
prepared by fee appBcaiit aud be ready for execufion pdor to final subdivisicm inap
approval.

Ttie applicant is advised fhat flie subject subcEvision apptication shall be exepipt
from flie "one-time" agricultoal subdivisionrestrictioii, per section 8-g.3(c)'oftfae
CZO, siace it is a sabdivisiou requested for puffic utility purposes.

2. Requirements offhe Department ofVater (DO'W);

a.
'
Locate and sbow existmg water meter/s (wifh appropriate mster mnaber) on
the subdivision map foi DOW's reyiew and approval. Also, ideatify the
proposed subiBvision lot fhe existiag water inefers •wili be assigned to. DOW
comment may eliange depeadmg on fhe approved tentative map.

b. For Lots I I-A-2-B-1 tiirough 11-A-2-B-6, clealy letter oa flie final
subdivision map aud deeds:

i) "Domestic watei savice is not avaflable frora fhe Departaent of Water,
County ofKauai."

ii) " Prior to buildiag pemiit approvals, flie applicant shaU eitiier coinplete a
Waiver and Rdease Agreemenf with &e Departmeat of Water, County
ofKaua'i or submit a copy offhe deeds offlie lot to fhe Deparimefft of
Water ffaat state that domestic water service is not available 6oia Ihe
DepartaentofWater, CouiityofKaiia'i."

This deed restricflon shall be recorded wifti the Bureau of Conveyances
wifhiii Ktaety (90) days ofthe fJTial subdivision approval by ftie Plamiiag
Departmeiri:.

An Equal Opportunity Employer



Derrrds M. Esaki, PE/Esaki Surveying & Mappiug
laa K. Jung, Esq./BeUes Griiham Prondfoot Wilson & Chim, LLP.
KilaueaPIateau Subdivision, S-2018-I5
Page4ofll

c. ThewateisystemimprovementsreqmredforEilaueaLighthouseVUIage- •

Kilauea Road and Ala Namahaiia Paikway ImpToveraents mnst be
completed and certificatioa of Comp.letion for the project must lie issued by
&eDOW.

3. Requirements for Department ofPublic WOT]SS(DP'W):

FORM &-CONTENT OF MAP & SUTPLEMTNAL DOCUMENTS;

a. The msp does aot comply with Section 3.031-J Foim and Content offhe Map offhe
Subdivisioa Ordmauee No. 175. PaiagraphJ States "AU maps sliafl afaowpertmeut
topograpliical jxifoimation such as slopes and shapes offhe land, approximate
elevations, 'watercourses and dramage ways, and offaer infoimatioiL affecting &e
desigu offhe subdiviaon." Additionatly, fce map needs to show fhe existing
pavement width and wliether tfae abutdng load'ways are paved and where the
pavemmt ends. We recommend that ffae pieli'mmary map lie retamed foi the
leqrared in&miation.

DRAINAO-E:

b. The Subdivision aad subsequenf development ofresidences and otber impermeable
surfacing will increase stoan •watet flows rates. A drainage study needs to be made
to evaluate the impacts oftbe increased stomi nnofis. Measuies to keep flow to pre-
development coaditions are reqniTed. Pronsions need to be establisfaed to preveD.t
stmctires fiom being built m flood prone areas and to preserye fhe natuial fimction
anl capacity offhewatercourses.

ROAD:

c. Ttie widened area ofROADWAY LOT A near the stream crossmg should be
extended to fhe aortbeast (pn. botb. sides offte lot) until it meets fhe bulge for fhe
fiiture loundabout.

d. ThelO' coBstmetioarigfat-of-eDtTyshonldaIsobeshownalongK.OADWAYLOTA
• on tfae sou&east side oftfae -yideiied area near the stream crossing.

e. Ghangefheiiame of&eMULTI-USE PATHLOTto "SH.'UtE USEPATHLOT"
or simply "PATH LOT' or "PATH LOT C." This lof mnst be •widened to 20 feet and
include a 100' radius where fhe lot bends aroimd Lot 1 1-A-2-B-5, as shown in fhe
earliei drafl versions offbis subdivision map. The PATH LOT must also include a
50' radins (mimmum) at the locatiOD -wiiere fUs lot bends around Lot 11 -A-2-B-7.

OTHERS;
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f A gradmgpacat will be required for fhis project. The property size is more fhan 10
acres. The maximum area fhat may be opened &r gradmg or grutibing at any one
time is ten (10 aeres). The area oflami fhat may be opened shall not exceed ten (10)

. acres. Gradmg/grabbing ahall be accompBshed in iacremeuts not more ftan 1O acres.
Best Management Practices (BMP's) shaU be piovided at all times to tfae maximum
estent practicable to preveat damage by sedimentation, erosion and dust to steaais,
water courses, natural areas and fhe properties ofofliers.

4. Requiiements foi State Department ofHealfh:

a- Afl stroctuies and wastewater disposal systems are not shown on fhe szilidivision
map. Ttie State ofHawaii Department ofHeaIfh (DOH) Wastewate Biancli wffl
not recoinmend final approval ofthe subdivision application imtil we liave
in&Etnation on existing wastewater system. The applicant must liave liis/her'
eugineef or contractor suhmit a coiBpleted exiting cesspool infoimation card for
each cesspool, identifyiag fhe location of all wastewater systems both cesspools
and sepric systems wifh associated stroctures and their relationahip to existing and

proposed property lines. PIease add existmg septic systein to ibs subdivisioa inap.

b. Tfae property may Iiarbor rodents wltich wiU be dispersed to tfae STtEroimding areas
when the site is cleared. In accordance wifh Cliapter 11-26, entitled "Vector

Control", Title 11, HAB, the appBcant shall ascertam the presence or absence of
rodents on fhe property. Should ftie presence ofrodents be deteimined, fhe
applicaat shall eradicate fhe rodents prior to clearing flie site.

c. Noise •H'ill be genersted when coDsh-uction occurs on aSer the subdivision. Tlie
applicable maximum pemussiMe sound levels as stated in Tifle 1 1, Hawaii
Admmistrative Rules (HAR), Chapter 11-46, "Commuaity Noise Control", shall not
be exceeded, unless a noise permrt is obtained .from the Slate Department ofHeattii

CDOH).

d. Temporary fiigitive d-ust emisaoas dcrmg site prepaiation and coiistmctioa coiild
impact the nearby residents -wfaeii tiie snbdivided lots are developed. Jh accordance
wifh Chapterl 1-60.1, entitled "AirPoUution Contcol", Tide 11, HAE, effective air

poUution control meastn-es sliall be provided to minimize or pievent asy fbgitive
dust emissioii fi-om impacting fhe sinroundmg areas. This includes but are not
iimited to tlie use ofwater wagoDS, spriiiMer systems, dust fences, efc.

e. la aecoxdance wifh Tifle 11, HAfi, Chapter 11-58,1, "Solid Waste Managemeat
Control", when tfie lot is fijrther developed, fhe gmbbed material and construction
waste fhat is geneiated shall be eittier tecycled 01 disposed of at a solid waste
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disposal facility fhat complies with the DOH. The open buming of any ofthese
wastes on or off site profailiited-

f Tbe. Department ofHealth CDOH), CIean Water Biaach (CWB) Iias reviewed fhe
suliject documait aiid offers these comments. Please uote that our le-riew is based
solely on Ae urformation provided ia fhc subject documents md its compliaiLce
wifii fhe Hawaii Admjmstrative Rules (HAE.), Chapters 11-54 and 11-55. YOTI may
be responsible for fillfillmg additional requirements related to our program. We
recommend &at you also read our standa-d coimnents on our website at:
•littBL//b.eaIthAawan.eov/ecio/£les/2013/05/aean-Water-BiaBcIi-Std-Commaits.pdf

g. Aay pioject and its potential impacts to State waters mnst meet fhe foUowing
criteria:

a. Aatidegradationpolicy (HAR, Sectioa 11-54-1.1), wliicli requires fhat fhe
existmg uses and ffae level ofwater quality necessaiy to protect fhe existmg
uses offce ieca'»mgState water be ruaintaiaed and protected.

b. Designated uses (HAR, Section 11-54-3), as deteimined by tlie
dassification of&e receiving State waters.

c. Water quaEty mteria (HAR, Sectioiis 11-54-4 fhrougb 1 1-54-S).

tt. You may be required to obtain National PoButant Discharge Elimination System

(NPDES) general peimit coverage, for disctiarges ofwastewater, mcludiag storm
•water •Kss.off, into State smface watera (HAR, Chapter 11 -55).

For NPDES geaeral peEmit coverage, a Notice oflntent (N01) form must be
submitted at least 30 ealecdar days before tfae coimnencement offhe disciiarge. An
appHcatioii. for a NPDES mdividiial penmt must be Mibmitted at least 180 calendar
days before fbe commeacsment offfie discliarge. To requestNPDES pamit form."
or CWB N01 Fonn") tln-ougii fhie e-Permittmg Portal aad tfae liard copy
ceitification statement wifh fiie respective fiUmg fee ($1,000 foi an individual
NPDES pemiit or $500 for a Notice of General Peamt Coverage). Please opea fhe
e-peimittmg portal website locafed at: iittps://elia-cloud.doti.ha'wau.eov/epemut/.
You viQl be asked to do a one-time registration to obtain your logm and passwoid.
Afler you registec, clicls: on fhe Applicatiou Fmder tool aml locate the appropriate
form. FoUo'w fhe iasfauctions to complete md submit fiie fonn.
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i. Ifyotffprojectinvolveswor.kiii, over,ormiderwatersoftheUnitedStates,iti5
Mghly recommended fhat you contact fhe Anny Coip ofEDgmeers, Regulatory
Brancli (Tel: 835-4303} regardmgfheirpermittiag requb-emeats.

Pursuant to Federal water Pollurion Control Act [commonly iaiown as fhe "Clean

Vater Act") fasgcapb 401 (a)(l), a Section 401 Water QuaHty Certification (WQC)
is requiied for "[any applicaut for Pederal license or permit to condnct any activity
including, but not limited to, fhe constmction or operation offacflities, wlrich may
result in any discharge into ftie na-vigable wates,.." The tenn "discliarge" is defined
in CWA, SubsectioBS 502(16), 502(12), and 502(6); Tifle 40 offb.e Code ofpederai
ReguIatioBS, Section 122.2; and Hawaii Adimmstrative Rules (HAR), Chapter 11-
54.

j. Please note tbat, all disdiarge related to fhe project constmction or operation
activities, wtiefiier ornotNTDBS pomit coveiage and/or Section 401 WQC are
requiTecl, nmst comply wrttifhe State's Water QuaUty Standards. NoucompEaace
wifh water quality requirements contained in HAR, Chapter 11-54, and/oi
penmtting requirements, specified in HAfi, Chapter 11-55, may be subject to
penalties of $25.000 per dayper violation.

k. fl is fhe State's position that aU projects must leduce, reuse, and recycle to protect,
restore, and sustain water quality and beneficial uses ofState watets. Prqject
planmag should:

a. Treat stonn water as a resource to be profected by mtegratmg it into project
plaiming aad permitting. Stonn water has long beeri recoginzEd as a source
or irugation fbat will not deplete potable water resources. What is oflen
overlooked is feat stonn water reciiarges ground watea: suppKes and feeds
streams and estuaries; to easuie fhat tbese water cycles are not disturbed,
storm water cannot be regulated as a waste product ofimpervious surfece.
Asy pioject plamring must recogmze stoim water as an asset fhat sustains
andprotects natura] ecosystems andtraditional beneSciaI uses offiie State
wateis, like commimity beautification, beacfa going, swiminmg, aad fishmg.
The approaches necessary to

'do
so, iacluding low impact development

mettiods or ecological bioecgmeecmg ofdiainage ways must be identified m
planmng stages to aUow designers oppoitanityto iuclude liiose approsclies
up fiont, prior to seelring zonmg, coiistruction, or building pemrits.

b. Clearly articulate fhe State' s position on watei quaEty aad fhe beneficial
uses of State waters. The jplan should mclude statemeats regardmg the
implementa.tion ofmeliiods to conserve natural resources (e.g. miniimzmg
potabb water for imgation, gray watei re-use options, energy conservation
fhrougbi smart design) aad miprove water quality.
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c. Consider storm watei Best Management Practice (BMP) approaches that •
m-mimize fhe use ofpotable water for migation ftrough stoxm water storage
aad reuse, percolate stoim water to rectiarge grouud water to reYilalize
natoal hydrology, and treat stoim water wlucli is to be discharged.

d. Consider fhe use of greeo building practices, such as pervious paveanent aad
landscqxng wifh Dative vegetation, to imprave water quality by reducing
excessive runoffaud flie need for excessive ferttlization, respectively.

e. Ideiriify opporhmities for retrofittmg 01 bio-engineedng existmg stonn water
infi'astructiire to restore ecological fimction whUe mamtainmg, 01 eveu
enhanciag, liydianlic capacity. Particular coiisideration should be given to
aieas proae to flooding, or wfaere &e iajiastracture is aged and wffl ueedto
be reliabilitated.

Ifyou have any questions, please'yisif ourwebsite at:
Iittp://healfh.lia'waii.sov/cwl)/. or confact llie Engineesring Section, CWB, at
(808)586-5309

L. National PoUutant Discliarge Elunination System (NPDES) pemrit coverage is
requiied for pollutant dischaige into State surface waters and foi certain sifuatioiis
mvolvmg stoim water (HAR, Chapter 11-55).

a. Discharge iato Class 2 or Class A Stafe waters can lie covered umler ss.
NPDES geaetalpermit only ifaU offheNPDES generalpenmt
requiiemeats are raet Please see te DOH-CWB website
(littpy/healfh.hawai.gov/cwb/) for the NPDES general petmits and
mstructlons to request coverage.

b. AU offaer discharges into State surface waters (iiicludmg dischaiges fiom
Coaceatrated Animal Feeding Qpergtions) and discharges mto Class 1 or
Class AA State waters require anNPDES indiTidual pennit To requesf
NPDES mdi-ridual permit coverage, please see fhe DOH-CWB forms
website located at http;//heal1ii.hawaii.gov/cwli/site-map/cleaa-water:
braacli-lioine-page/foniis/

c. NPDES peimit coverage &r storm water associated with constraction
activities is requu-ed ifyom project will rcsult m-the disfetrbance ofone (1)
acre or more oftotal land area. The total land area includes a eontiguous
area where inultiple separate and distinct construction activities may be
taking place at different times on differetri: schedules uader a larger common
plan ofdevelopment or sale. NPDES permit coverage is required before tfae
start of'Sae coiistroction activities.
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m.

Land disturbance includes, but is iiot Ihmted to clearmg, gradmg, gmbbing,
upioofing ofvegetation, demolition (even ifleaviag foundation slab),
staging, stockpiling, excavarion into pavement areas wirich go down t6 the
base course, and storage areas (mcludiag aieas on the roadway to park
equipment iffhese areas are blocked offfiom public usage, grassed areas, or
bare ground).

PIease note fhat all discliages related to fiie project construction or operatiou
activities, wfaefeer or notNPDBS permit covea-age and/or Section 401 WQC are
required, must comply wiA fce State's Water Qialify gtandatds. Noncompliance
with water quality reqmremeate contained in HAE, Chapter 11-54, and/or
pemiittmg requirements, specified mBAR, Chapter 11-55, maybe snbjectto
penalties of$25,000 per dayper violation.

Requiiements offlie State Department ofTransportatioa(DOT):

a. PIease provide land vae/ development the loadway and intersection are intended to
support. The intersection should be designed for ffae idaitified land use.

b. KiSIiio Higbway is denoted "no vehicle access pemrifted" at {he location offhe
proposed intetsection. Access righte must be requested fiom HDOT.

c. Tfae Applicant sliall provide tfae State DOT the status offhe LUC and Couafy zoning
process for fhe development?

d. Ttie AppBcant sIiaU provide die State DOT wheflier an. EIS aad/or TIARhave been
completed for fhe development?

7.

The AppUcaat is advised the sliould aay arctiaeological 01 lustorical resources be
discovered Amng grouad distm-bmg/constiuction wo&, aU work in fhe area offhe
archaeological/iustorical findiags shaU immediately cease and the applicaut sball
contact the State Departmenf ofLand and Nataral Resources, Historic Presenration
Division and fhe PIaiming Department to determiae mitigation measures.

The Applicant is advised fhat prioi to and/or during constmction and use additional
conditions may be imposed by govemmetri: agencies. Sbould fhis occur, fb.e
Applicant sbal! resolve these coiiditions with fhe respective agency(ies).

You are liereby mfoimed that fhe final subdivision map must be filed wifhin one (1 ) year after
fhe tentative approval date in order to obtain final appioval. Ifnot filed, fhe prelimiaary
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subdivision map and coastmction plan, if any, shall become null aad void imless aD. exterisioii of
time, not to exeeed six (6) toonfhs, is granted by the Planning Commissio.n.
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Siacerely Yours,

ichael A. Datulig
Clerk offhe Commission

xc: COK Public Wods Dept.
COKWaterDept.
State Dept. Healtfa
State Dept Highways
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2/18/2020 State of Hawaii Land Usa District Baundariss Map - January 2018
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Kilauea Conoeptual Plan
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